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Shri P.P, Chaudhary 

’ Chairperson, Joint Committee on Personal Data Protection Bill, 2019 
Parliament House, New Delhi 

Dear Sir, 

‘ : |! 
I would like to begin by wholeheartedly appreciating your immense efforts, at leading the Joint Committee 
on the PDP Bill in a fair, democratic, and transparent manner, Under your leadership in the last four months, 
[truly believe that we are well on our way in formulating a legal framework for personal data governance 
that can work as a template for emerging economies of the world, 

Lam in complete agreement with the recommendations of this committee, barring three sections. To that end, 
I am writing this dissent note to register my dissatisfaction with Section 3(8), Section 35, and Section 42(2) 
in the manner J detail herein. . 

Section 3 (8) gives a static definition of child which does not stand with the principle of the ‘best interest of . 
child’ in the digital age. Under the amendment I had proposed that the definition of child should be that "child" : 
means a person who has not completed fourteen years of age. Although protecting children's privacy and 
welfare is a vital concern of the bill, the definition of a child should be anyone under the age of 14, so as to 
allow young users to benefit from innovative technologies without the onus of obtaining consent from their 
parent/guardian. This amendment also takes into account the social barriers that young women face in 
accessing the internet, particularly in rural India. 

Section 35 gives broad-reaching and unfettered power to the central government to exempt any governinent 
agency from the purview of the Bill. Even the Justice Srikrishna Committee Report recognised that unfettered 
access to the Government to personal data, without adherence to established safeguards such as necessity and 
proportionality is potentially unconstitutional, Section 42 of the Draft Personal Data Protection Bill, 2018 
(“the Srikrishna Bill”) allowed access of personal data to the Government for security purposes based on 
principles of necessity and proportionality and upon due authorisation under law. Section 35 of the current 
bill effectively enhances existing surveillance powers of the’ government without the limitations built in - 
Section 5 and guaranteeing best practices of security under Section 24. Therefore, granting access to personal 
data to the Central Government, without appropriate safeguards and judicial oversight is against established 
constitutional principles and should not form part of the Bill. 

The independence of the members of the Data Protection Authority (‘DPA”) under Section 42 (2) is skewed. 
The J. Srikrishna Committee Report emphasized that the independence of the DPA is of paramount importance 
to the welfare of data principals and the growth of India's technology industry. Therefore, it is vital to ensure 
that the members of the DPA are impartial and independent of outside influence from any party including the 
central government. Under the amendment had suggested that the members of the DPA should be appointed 
by a Select Committee that has a flat hierarchical structure (i.e, each member has an equal vote and equal 
power within.the committee) which includes the Cabinet Secretary, a Supreme Court judge appointed by the 
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Chief Justice of India, and an industry expert and an academic expert both confirmed by Parliament amon 
the candidates put forward by the Ministry of Electronics and Information Technology. 

_ With best regards, 

Putt 
Ritesh Pandey 

239  



ae SO Three Suggestions for Amending the PDP Bill, 2019 
subinitted by Shri Ritesh Pandey, MP, 

J. Narrow definition of child under Section 3 (8). 

A, Current text: 

3. In this Act, unless the context otherwise requires,— 

(8) “child” means a person who has not completed eighteen years of age 

B. Proposed amendment: 

3, In this Act, unless the context otherwise requires,— 

(8) “child” means a person who has not completed fourteen years of age 

| 

C. Rationale for the amendment: 

Section 3 (8) gives a static definition of child which does not stand with the principle of the ‘best interest of 

child’ in the digital age. Under the amendment I had proposed that the definition of child should be that "child" 
means a person who has not completed fourteen years of age. Although protecting children's privacy and 
welfare is a vital concern of the bill, the definition of a child should be anyone under the age of 14, so as to 
‘allow young users to benefit from innovative technologies without the onus of obtaining consent from their 
parent/guardian. This ainendment also takes into account the social barriers that young women face in 
accessing the internet, particularly in rural India. 

I. Exemption under Section 35: Power of Central Government fo cxempt any agency of Gover manent 
from application of Act. 

A. + Current text: 

35, Where the Central Government is satisfied that it is necessary or cxpedient,— 

(i) in the interest of sovereignty and integrity of India, the security of the State, friendly relations with 
foreign States or public order; or 

(ii) for preventing incitement to the commission of any cognizable offence relating to sovereignty and 
integrity of India, the security of the State, friendly relations with foreign States or public order, 

it may, by order, for reasons to be recorded in writing, direct that all or any of the provisions of this Act shall 
not apply to any agency of the Government in respect of processing of such personal data, as may be specified 

in the order subject to such procedure, safeguards and oversight méchanism to be followed by the agency, as 
_ may be prescribed, \ 

B. Proposed amendment: 

_ 35, Where the Central Government is satisfied that it is necessary or expedient,— 
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(i) in the interest of sovereignty and integrity of India, the security of the State, friendly relations with 
foreign States or public order subject to the principle of necessity..and proportionality; or 

(ii) for preventing incitement to the commission of any cognizable offence relating to sovereignty and 
integrity of India, the security of the State, friendly relations with foreign States or public order subject to the 

principle of necessity and- proportionality, 

it may, by order, for reasons to be recorded in writing, direct that all or any of the provisions of this Act (with 
the exception of 5 and 24) shall not apply to any agency of the Government in respect of processing of such 

personal data, as may be specified in the order subject to such procedure, safeguards and oversight mechanism" 
‘to be followed by the agency, as may. be prescribed. 

C. Rationale for the amendment: . 

Section 35 pives broad-reaching and unfettered power to the central government to exempt any government 
agency from the purview of the Bill. Even the Justice Srikrishna Committee Report recognised that unfettered 

access to the Government to personal data, without adherence to established safeguards such as necessity and 
proportionality is potentially unconstitutional. Section 42 of the Draft Personal! Data Protection Bill, 2018 
(“the Srikrishna Bill”) allowed access of personal data to the.Government for security purposes based on 
principles of necessity and proportionality and upon duc authorisation under law. Section 35 of the current 
bill effectively enhances existing surveillance powers of the government without the limitations built in 
Section 5 and guaranteeing best practices of security under Section 24. Therefore, granting access to personal 

_ data to the Central Government, without appropriate safeguards and judicial oversight is against established 

. constitutional principles and should not form part of the Bill, 

HI. Selection Committee for appointment of Chairperson’ and Members of the Data Protection 

Authority under Section 42 (2), , 

A. Current text: 

42. 

(2) The Chairperson and the Members of the Authority shall be appointed by the Central 

Government on the recommendation made by a Selection Committee consisting of— 

(a) the Cabinet Secretary, who shall be Chairperson of the Selection Committee; 

(b) the Attorney General of India - Member; 

(c) the Secretary to the Government of India in the Ministry or Department dealing with 

the Legal Affairs - Member; 

(d) the Secretary to the Government of India in the Ministry or Department dealing with 
Electronics and Information Technology - Member; 

and 

(e) an independent expert to be nominated by the Central Government from the fields 
of data protection, information technology, data management, data science, data security, cyber 

and internet laws, public administration or related subjects - Member. 
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B. Proposed amendment: 

42. 
(2) The Chairperson and the Members of the Authority shall be appointed by the Central 

Government on the recommendation made by a Selection Committee consisting of — 

(a) the Cabinet Secretary, who shall be Chairperson of the Selection Committee; 

(b) a Supreme Court judge appointed by the Chief Justice of India - Member; 

(c) the Attorney General of India - Member; 

(d) the Secretary to the Government of India in the Ministry or Department dealing with 
the begal Affairs - Member; 

-(e) the Secretary to the Government of India in ithe Ministry or Department dealing with 
Electronics and Information Technology - Member; / 

and 

(f) an independent expert to be nominated by the Central-Government from the fields 
of data protection, information technology, data management, data science, data security, cyber 
and internet laws, public administration or related subjects - Member. 

C. Rationale for the amendment: 

The J, Srikrishna Committee Report emphasized that the independence of the DPA is of paramount 
importance to the welfare of data principals and the growth of India's technology industry. Therefore, 
it is vital to'ensure that the members of the DPA are impartial and independent of outside influence 
from any party including the central government. The members of the DPA should be appointed by a 
Select Committee that has a flat hierarchical structure (i.c. each member’has an equal vote and equal 
power within the committee) which includes the Cabinet Secretary, a Supreme Court judge appointed 

- by the Chief Justice of India, and an.industry expert and an academic expert both confirmed by 
Parliament among the candidates put forward by ‘the Ministry of Electronics and Information 
Technology. 
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